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Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed in

part; cause renmanded.

1 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE. This is a
review of an unpublished decision of the court of appeals, State

v. McMorris, No. 95-2052-CR, unpublished slip op. (Ws. C. App.

Cct. 2, 1996), affirmng in part and reversing in part an order
of the Crcuit Court for Racine County, Dennis J. Barry, Judge.
The circuit court denied the nmotion of the defendant, R cky
McMorris, to suppress two identifications: (1) the eyewtness's
in-court identification of the defendant and (2) the eyewitness's
identification of the defendant in a post-indictnent, pre-trial
| ineup conducted wthout notice to and in the absence of his
counsel in violation of his Sixth Armendnent right to counsel.

12 The court of appeals affirned that part of the circuit
court order denying the defendant's notion to suppress the in-

court identification. The defendant seeks review of this part of
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the court of appeals decision. The court of appeals reversed
that part of the circuit court order denying the defendant's
nmotion to suppress the constitutionally defective |I|ineup
i dentification. Neither the State nor the defendant chall enges
this part of the court of appeals decision.? The court of
appeals remanded the cause to the circuit court for further
proceedings, and the parties agree that the cause nust be
remanded.

13 The only issue before this court is the admssibility
of the eyewitness's in-court identification of the defendant
after an identification in a lineup that violated the defendant's
Si xth Amendnent right to counsel. W hold that the eyewitness's
in-court identification should be suppressed because the State
has not shown by clear and convincing evidence that the
eyewitness's in-court identification of the defendant had an
"i ndependent origin," that is, that the source of the in-court
identification was the eyewtness's observation of the robber
during the robbery and was independent of a lineup that violated

the defendant's Sixth Anmendnent right to counsel. See United

States v. Wade, 388 U S. 218 (1967). Accordingly, we reverse

that part of +the court of appeals decision admtting the

eyewi tness's in-court identification.

! The State did not seek review of this part of the decision
of the court of appeals because, as the State's brief explains,
the United States Suprene Court has declared that evidence of an
identification nade at a |lineup which was held without notice to
and in the absence of counsel nust be excluded fromthe trial.
See Glbert v. California, 388 U S. 263, 272-73 (1967).
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l.

14 The facts are undi sputed for purposes of this review
On Decenber 3, 1994, Patricia Jordan, a 67-year-old white wonan,
was robbed at knife-point as she was working alone at a grocery
store in M. Pleasant, W.

15 According to Jordan, a man entered the store, wal ked up
to the cash regi ster where she was working and asked her for sone
change. Jordan was standi ng behind the counter, and the man was
standing a couple of feet across from her on the other side
When Jordan opened the cash register to provide the change, the
man pointed a knife at her, told her to |leave the cash drawer
open and took noney from the drawer. As the robber renoved the
cash from the drawer, Jordan backed away about 10 feet from the
cash register and hid behind a nmeat slicer, while continuing to
wat ch the robber. Jordan was wearing her eyeglasses at the tine
of the robbery, and the store was well [it. After the robber
| eft the store, Jordan called the police.

16  About 15 to 20 mnutes after the robbery, Oficer Jason
Wrtock of the M. Pleasant Police Departnent arrived at the
store. He interviewed Jordan and took down the physical
description she gave of the robber. Jordan testified that the
robber was an African-American male, at least six feet tall,
wearing a white golfer’s cap and a tan jacket. She said that she
had never seen the robber before. She described the knife he
used as a tapered, single-edged knife about 12 inches | ong.
Jordan was the sole eyewitness to the robbery and is hereafter

referred to as the eyew tness. The police never recovered, by
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search warrant or otherwise, the knife, cap or jacket of the
robber .

17 Later on the day of the robbery Oficer Fulton Bell and
| nvestigator Jayn Long showed the eyew tness six photographs of
potential suspects, including one of the defendant. Al the
phot ogr aphs were of African-Anerican nmen, sone with facial hair
sone without. Apparently the police were uncertain at this tine
whet her the robber had facial hair. The eyewitness did not
identify the defendant or anyone else fromthe photo array as the
robber .

8 A store surveillance canera taped the robbery in its
entirety. According to the tape, the robbery lasted
approxi mately 25 seconds. The eyewitness viewed the videotape
shortly after the robbery and turned it over to Oficer Wrtock
who viewed the videotape with several other officers, including
O ficer Bell and Investigator Long.

E After seeing the videotape, Oficer Bell concluded that
t he robber | ooked |ike the defendant with whom Bell was famliar
because they had grown up in the sanme nei ghborhood. O ficer Bel
testified that he had seen the defendant on Novenber 29, 1994,
four days before the robbery while responding to a civil
di sturbance <call, and had observed that at that time the
def endant had full facial hair and was wearing a tan jacket and a

cap. (The defendant was not involved in the civil disturbance.)

110 Based upon her observation of the videotape and her

subsequent in-person observation of the defendant at the Racine
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County Jail where he was incarcerated on an unrelated charge
| nvestigator Long concluded that the defendant was the robber
Prior to the robbery, Investigator Long had not been acquai nted
wi th the defendant.

11 On January 4, 1995, the defendant was charged wth
armed robbery, and a public defender was appointed the
def endant's counsel. Five days later on January 9, 1995,
| nvestigator Long, wth the assistance of Corporal Janes
Stratman, staged a lineup with five African-Anmerican nmales,
i ncluding the defendant, all of whom were approxi mately the sane
wei ght and age as the defendant and all of whom had facial hair.

Apparently the police at this time were operating on the prem se
that the robber had facial hair. After initially asking another
man in the lineup to step forward, the eyewitness identified the
def endant as the robber.

12 The defendant's counsel did not attend the |ineup, and
at no tine did the defendant waive his right to have his counsel
present. | nvestigator Long and Corporal Stratman failed to
notify the defendant's counsel about the |ineup, saying they were
unaware that the defendant was entitled to have counsel present
at a post-indictnment |ineup procedure. The officers did not
phot ograph the lineup, either by video or still canera.

113 The eyew tness subsequently identified the defendant at
the prelimnary hearing on January 24, 1995, when he was wearing
an orange jail uniform and was seated next to an attorney at a
table. At the prelimnary hearing the eyewtness testified that

she knew t he robber had | ong sideburns but was not sure if he had
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a nustache or beard. Wen asked at the prelimnary hearing why
she had selected the defendant at the |ineup, the eyew tness
testified that she chose him in part, because he was tall.

14 The defendant filed a pre-trial notion to suppress the
lineup identification on the ground that the |ineup had been
i nproperly conducted in the absence of his counsel. He also
filed a pre-trial notion to suppress the in-court identification,
claimng that it was tainted by the unconstitutional out-of-court
l[ineup and that the in-court identification did not have an
ori gin independent of the |ineup.

15 The <circuit court refused to suppress the |I|ineup
identification, concluding that the police had acted in good
faith and that the Ilineup procedure was not ot herw se
i nperm ssi bly suggestive. The circuit court ruled that the jury
woul d be instructed that the defendant had been deprived of his
right to counsel at the |ineup.

16 The court of appeals granted the defendant |eave to
appeal t he suppressi on or der and or der ed t he i neup
identification suppressed. This part of the court of appeals
decision is not before us.

17 In addition, the court of appeals affirnmed the circuit
court decision admtting the in-court identification on the
ground that the State had shown by clear and convincing evidence
that an independent source existed for the eyewitness's in-court

identification and that the in-court identification had not been
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tainted by the lineup identification.? This part of the court of
appeal s decision is before us on review
.

18 This court has not previously discussed the applicable
standard of review in determ ning whether an independent source
exists for an in-court identification nade after a |ineup that
violated an accused's Sixth Amendnent right to counsel. The
court has, however, considered the standard of review applicable
to an anal ogous issue of attenuation in the Fourth Amendnent

cont ext . In State v. Anderson, 165 Ws. 2d 441, 447-48, 477

N.W2d 277 (1991), this court characterized as a constitutiona
fact the question whether evidence should be suppressed as the
fruit of a prior illegal search or whether the evidence was
sufficiently attenuated so as to be purged of the taint.

Adhering to the Anderson analysis, we characterize as a
constitutional fact the question whether an independent source
exists for an in-court identification nade after a |ineup that
violated an accused's Sixth Amendnent right to counsel, and we
apply the standard of review ordinarily applied to questions of

constitutional fact.?®

2In reaching this ~conclusion, the court of appeals
considered the certainty of the eyewitness's testinony at the
prelimnary hearing and the suppression hearing. See State v.
McMorris, No. 95-2052-CR, unpublished slip op. at 11 n.5 (Ws.
C. App. Cct. 2, 1997).

® For a simlar analysis, see Tomin v. Myers, 30 F.3d 1235,
1241 n.12 (9'" Gir. 1994).

The State's brief asserts that not all courts use this
standard of review in deciding identification issues. The cases
the State cites, however, do not involve the identification issue
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19 Questions of constitutional fact are sonetines referred
to as mxed questions of fact and law, requiring the court to
determ ne what happened and whether the facts found fulfill a
particular legal standard.* Odinarily, when reviewing a nixed

guestion of fact and |aw, appellate courts engage in a two-part

inquiry. The first inquiry relates to the circuit court's
findings of fact. Nei ther the court of appeals nor this court
will reverse a circuit court's findings of historical or

evidentiary fact unless they are clearly erroneous. The second
inquiry relates to the question whether the historical or
evidentiary facts satisfy the relevant constitutional standard.
Such an inquiry is made by this court independent of the circuit
court and court of appeals. However, in deciding whether the
facts satisfy the constitutional standard this court may benefit
from and draw upon the reasoning of the circuit court and court
of appeals and may draw upon the circuit court's observationa
advant age. Neverthel ess, this court independently neasures the
facts against a uniformconstitutional standard.

20 The principal reason for independent appellate review
of matters of constitutional fact is to provide uniformty in

constitutional decision making.? In applying the skeletal

posed in this case, nanely an in-court identification after an
identification in a lineup that violated the Sixth Amendnent.
See Brief for State at 14 n. 1.

“ See State v. Santiago, 206 Ws. 2d 3, 17-18, 556 N W2d
687 (1996).

> See State v. Fry, 131 Ws. 2d 153, 171, 388 N W2d 565
cert. denied, 479 U S. 989 (1986) ("The reason for independent
appellate review of constitutional facts is [that] '[t]he scope
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constitutional rule, appellate courts flesh out the rule and
provi de guidance to litigants, lawers, and trial and appellate
courts.

21 W& conclude, as did the parties, that whether an
i ndependent source exists for an in-court identification nade
after a lineup that violated an accused's Sixth Anmendnent right
to counsel is a question of «constitutional fact which we
determ ne independent of the circuit court and court of appeals,
benefiting fromtheir anal yses.

[T,

22 Qur analysis begins with a summary of the |aw rel ating
to the admi ssibility of an in-court identification of an accused
after identification in a lineup is suppressed because the
accused was deprived of the right to counsel at the |ineup.

123 The parties acknowl edge, and we agree, that the
controlling United States Suprene Court decision in this case is

United States v. Wade, 388 U. S. 218 (1967).

124 In Wade, the Court held that an in-court identification
subsequent to a constitutionally defective lineup in violation of
an accused's Sixth Amendnment right to counsel is not per se
i nadm ssi bl e. See Wade, 388 U S. at 240. Once such a
constitutionally defective lineup is established, the in-court
identification is admssible if the State carries the burden of

showng "by clear and convincing evidence that the in-court

of constitutional protections, representing the basic value
comm tnents of our society, cannot vary fromtrial court to trial
court, or fromjury to jury.'").
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identifications were based upon observations of the suspect other
than the lineup identification." Wde, 388 U. S. at 240. The in-
court identification s admssible if made "'by neans
sufficiently distinguishable to be purged of the primary taint."'"

Wade, 388 U. S. at 241 (quoting Wng Sun v. United States, 371

U S 471, 488 (1963)). Thus, if the in-court identification has
an i ndependent source, t he i n-court identification IS

admi ssible.® The Wade test has been referred to as the

"I ndependent origin" test and as the "independent source" test.

See United States v. Crews, 445 U. S. 463, 473 n.18 (1980).

125 The WAde test places on the State the heavy burden of

produci ng clear and convincing evidence for admssion of in-
court identification after identification in a lineup in which

an accused's counsel was not present and no waiver of counsel

occurr ed. Two reasons support inposing this burden on the
St at e: First, Wade warns of the "vagaries of eyew tness
i dentification” and "[t]he hazards of such [eyew tness

identification] testinony." Wde, 388 U S. at 228. Second, the
lineup is a critical stage of the prosecution at which, as Wade
explains, a lawer can make a difference. Wade, 388 U.S. at
236- 37. Any |lesser burden on the State would disregard the
difficulties inherent in eyewitness identification and would
render neaningless the Sixth Amendnent right to counsel at a

i neup.

® See United States v. Wade, 388 U.S. 218, 241 (1967);
United States v. Crews, 445 U S. 463, 473 n. 18 (1980).

10
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126 According to the Wade Court, to determ ne whether the
in-court identification is "'"sufficiently distinguishable to be
purged of the primary taint,'" a court should consider various
factors including the follow ng: (1) the prior opportunity the
witness had to observe the alleged crimnal activity; (2) the
exi stence of any discrepancy between any pre-lineup description
and the accused' s actual description; (3) any identification of
anot her person prior to the lineup; (4) any identification by
picture of the accused prior to the lineup; (5) failure to
identify the accused on a prior occasion; (6) the |apse of tine
between the alleged crinme and the lineup identification; and (7)
the facts disclosed concerning the conduct of the |ineup. See
Wade, 388 U.S. at 241.

27 The court has applied the Wade test to determ ne the

adm ssibility of in-court identifications subsequent to |ineups
that violated the accused's Sixth Anmendnent right to counsel

See, e.g., State v. Harper, 57 Ws. 2d 543, 546, 205 Nwz2ad 1

(1973).7
V.
128 Applying the Wade factors, the defendant argues that
the constitutionally defective lineup taints the eyewitness's
subsequent in-court identification. The State, also applying the

Wade factors, ar gues t hat t he eyew tness's i n-court

" The court has also applied the Wade test in a case in
which the accused's unlawful arrest was followed by a I|ineup
identification and an in-court identification. See State .
Wal ker, 154 Ws. 2d 158, 188-89, 453 N.W2d 127, cert. deni ed,
498 U.S. 962 (1990).

11
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identification is sufficiently distinguishable fromthe lineup to
be purged of the taint of the Iineup. Qur independent review of
the record persuades us that the State has not shown by clear and
convi nci ng evidence that the eyewitness's in-court identification
of the defendant is independent of the |ineup.

129 The first Wade f act or consi ders the wtness's

opportunity to observe the perpetrator at the tine of the crine.

In this case, it is arguable that the eyew tness had sufficient
opportunity to observe the robber. The store was adequately
lighted to permit the eyewitness a clear view of the robber; the
eyew t ness was wearing her eyeglasses at the tine of the robbery;
when the robber first approached the eyew tness, he was standing

only a couple of feet away fromher, directly across the counter.

130 On the other hand, the eyewitness's opportunity to
observe the robber was limted. The entire incident lasted a
mere 25 seconds. \Wiile a court cannot specify a m ni num anount
of time necessary to denonstrate a sufficient opportunity to
observe, the length of tine for observation of the perpetrator is
important.® Moreover, as the robber took the noney out of the
cash register, the eyew tness noved back about 10 feet and hid
behind a neat slicer while still observing him The eyew tness,
therefore, was not directly facing the robber throughout the

entire 25-second incident. After reviewing the surveillance

8 See State v. Harper, 57 Ws. 2d 543, 546, 205 NWw2d 1
(1973) (in-court identification based on independent origin when
W t ness observed perpetrator for two or three m nutes).

12
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vi deotape, the circuit court found that the eyewtness's
opportunity to observe the robber Ilasted approximtely 20
seconds.

131 The court has also viewed the surveillance videot ape,
and it is difficult to determne fromthe tape how nuch tine the
eyew tness spent |ooking at the knife or the robber's face. At
the suppression hearing, the eyew tness acknow edged that she
concentrated on the knife during the robbery. She was able to
give a detailed description of the knife. Furthernore, in this
case, the usual dangers inherent in eyewi tness identification may
have been exacer bat ed because this was a cross-race
i dentification.?

32 Under these circunstances, 25 seconds nmay not have
provided sufficient tinme for the eyewtness to observe the
robber's features so that she could make an in-court

identification independent of the unconstitutional |ineup.

° See Elizabeth F. Loftus & James M Doyle, Eyew tness
Testinmony: Cvil and Crimnal 97 (1992) ("It is well-established
that there exists a conparative difficulty 1in recognizing
i ndi vi dual nenbers of a race different from one's own."); Nei |
Col man McCabe, The Right to a Lawer at a Lineup: Support from
State Courts and Experinental Psychology, 22 Ind. L. Rev. 905
914 (1989) ("Several reviews of the literature on eyew tnesses
have concluded that cross-race identifications are less reliable
than when the wtness and suspect are nenbers of the sane
race.").

For a discussion of the dangers inherent in eyewtness
identification and the desirability of using a detailed
cautionary jury instruction regarding the fallibility of
eyew tness identifications, see State v. Wiites, 158 Ws. 2d 376,
383-84, 462 N.W2d 206 (1990); Hanpton v. State, 92 Ws. 2d 450,
465, 285 N W2d 868 (1979)(Abrahanmson, J., concurring); Ws

JI%Crimnal 141 (1991).

13
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133 The second Wade factor considers any discrepancy
between a pre-lineup description and the accused' s actual
appear ance. The eyewitness testified that shortly after the
robbery, she gave the police the follow ng description of the
robber: African-Anerican nmale, at least six feet tall, wearing a
white golfer's cap and tan |acket. This description was
presumably given at a tine when the eyewitness would have
retained the sharpest inmage of the robber. The description
offered no detail about the robber's facial features, coloring,
build, age or other distinguishing characteristics. The
description could fit many African-Anerican nen.

134 Al though the eyewitness testified that she told Oficer
Wrtock that the robber was at least six feel tall, Oficer
Wrtock testified that the eyewitness nerely told him that the
robber was taller than she. The eyewtness is five feet tall
Thus the eyewitness and Oficer Wrtock offered conflicting
accounts of her description of the robber's height.

135 Testinony about the eyewitness's recollection of the
robber's facial hair varied. The eyewitness first testified that
she knew t he robber had | ong sideburns but was not sure if he had
a nustache or beard; she later testified that she did not notice
any facial hair on the robber. Oficer Wortock first testified
that the eyewitness inforned him that the robber did not have
facial hair; Wrtock then testified that she did not say one way
or another whether the robber had facial hair; still later,
Wrtock testified that he did not recall whether he had

specifically asked her if the robber had facial hair. The

14



No. 95-2052-CR

defendant's niece testified that the defendant, on or around the
date of the robbery, had a goatee and full nustache. O ficer
Bel| saw the defendant four days before the robbery and at that
time the defendant had full facial hair.

136 Thus the eyewitness's descriptions of the robber
varied, and a significant discrepancy exists between the
eyewitness's initial description of the robber and the
defendant's actual appearance. The eyewitness's inconsistent
statenents about the robber's facial hair, the discrepancy
between the initial description of the robber and the defendant's
act ual appear ance, together with the mninal description
furnished by the eyewtness, cast doubt on the eyewtness's
ability to make an in-court identification independent of the
unconstitutional |ineup.

137 The third Wade factor considers whether the wtness

identified any other person prior to the |ineup. The def endant
argues that the eyewitness's request that another man in the
lineup step forward constitutes a prior identification. Thi s
argunment, however, is untenable. The eyewitness testified that
she asked the other man to step forward so she could get a better
| ook at him She never identified himas the robber. Wtnesses
participating in a lineup identification should be encouraged to
exam ne carefully all participants to ensure an accurate
i dentification. The fact that the eyewitness did not identify
any other person as the robber supports the conclusion that the

eyewi tness's observation of the robber at the robbery would

15
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enable her to identify the defendant independent of the
unconstitutional |ineup.

138 The fourth Wade factor is whether the wtness

identified the accused' s photograph from a photo array prior to

the lineup. The fifth Wade factor is whether the witness failed

to identify the accused on occasions prior to the in-court
identification. In this case, the two factors are interrel ated.
The eyewitness failed to identify the defendant in photographs
she viewed on the day of the robbery. Odinarily, a wtness's
failure to identify an accused from a photograph only hours after
the <crinme mght denonstrate that the wtness's in-court
identification of the accused was not independent of an illega
i neup. However, in this case, the eyewitness's failure to
identify the defendant's photo is of |imted significance. The
eyewitness testified that |ooking at a photograph is different
fromlooking at the person. Furthernore, the circuit court found
that the defendant's photograph did not bear a reasonable
resenbl ance to his appearance in the courtroom and was therefore
m sl eading enough to preclude the eyewitness from accurately
identifying himas the robber.

139 The sixth Wade factor provides that a court consider

the inpact of the tinme |apse between the crinme and the |ineup
i dentification. The longer the tine between the initia

observation and the lineup, the greater the likelihood that the

initial observation at the crime will have dimmed and that the
second image fromthe lineup will play an inportant role at the
in-court identification. The robbery in the present case

16
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occurred on Decenber 3, 1994, and the lineup identification
occurred about five weeks later on January 9, 1995. The five-
week period between the robbery and the |ineup was arguably | ong
enough to obscure the eyewitness's nenory of her brief encounter
with the robber at the tine of the robbery and to increase the
i nportance of her having seen the defendant in the |ineup.

740 The seventh Wade factor addresses those considerations
whi ch, despite the absence of counsel, are disclosed concerning
the conduct of the |lineup. The conduct of the lineup may have a

beari ng upon whether the in-court identification is independent

of the Iineup or tainted by it. 1In this case, the police failed
to take a photograph or a video of the Iineup. The record
contains photographs of the nen in the lineup but does not
di scl ose when the photographs were taken. Thus, the only

informati on we have about the physical staging of the |ineup
comes fromthe testinony of Investigator Long, Corporal Stratman
and the eyew t ness.

41 The | aw enforcenent officers testified that all the nen
in the lineup were simlar to the defendant in terns of race,
size, height, age and facial hair. The State asserts that using
men who had facial hair denonstrates the fairness of the |ineup.

The defendant argues that staging the lineup using only men with
facial hair suggested to the eyewitness that the robber had
facial hair.

142 Al though both the State's and the defendant's
interpretations of the l|lineup are reasonable and the circuit

court found that the lineup was not unduly suggestive, we are

17
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m ndful of the concerns the United States Suprene Court expressed

in Wade about "the dangers inherent in eyewitness identification

and the suggestibility inherent in the context of the pretrial
identification.” Wde, 388 U S. at 235. Considering the dangers
described by the Court, we conclude that the physical staging of
the lineup may have affected the eyewitness's nenory of the
robber by adding the detail of facial hair, a detail not present
in her initial description. As the Court stated in Wade,
"[s]uggestion can be created intentionally or unintentionally in
many subtle ways . . . and increase[s] the dangers inhering in
eyewitness identification.” \Wade, 388 U. S. at 229. The |ineup
in this case could have «crystallized the eyewitness's
identification of the defendant for future reference.

43 After exam ning the seven factors set forth in Wade, we
conclude that the State has not denonstrated by clear and
convincing evidence, as Wde requires, that the in-court
identification had an origin independent of the lineup or was
"*sufficiently distinguishable to be purged of the primry
taint.'" Wade, 388 U.S. at 241. The eyewitness's opportunity to
observe the robber was Iimted to, at nost, 25 seconds; she had
never seen the robber prior to the robbery; she gave a genera
description of the robber; there was a discrepancy between her
description of the robber inmmediately after the robbery and the
def endant's actual physical appearance; there was a | apse of five
weeks between the robbery and lineup identification.

144 The State asks the court to consider another factor in

addition to the seven Wade factors, nanely the witness's | evel of

18
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certainty in making the in-court identification. The eyew tness
in this case said at the suppression hearing that she was
positive the defendant was the robber and that she woul d be able
to identify himeven if he had not been in the lineup and she had
seen him on the street. The State argues that a wtness's
certainty in nmaking an in-court identification is a proper factor
for determ ning whether an in-court identification is independent
of a tainted |ineup.

45 This "certainty" factor is not nmentioned in Wade but is

set forth in Neil v. Biggers, 409 U S. 188, 199 (1972). I n

Biggers, 409 U S at 201, the Court wupheld the adm ssion of
testimony concerning a showup identification by a wtness who
had been raped several nonths earlier.?' The Biggers Court
promul gated a "totality of circunstances" test for trial courts
to apply in evaluating the reliability of pre-trial, out-of-court
i dentifications.

46 The "totality of circunstances” test includes five
factors: (1) the opportunity of the witness to view the crim nal
at the tinme of the crine; (2) the witness's degree of attention;
(3) the accuracy of the wtness's prior description of the
crimnal; (4) the level of certainty denonstrated by the w tness
at the confrontation; and (5) the length of tinme between the

crime and the confrontation. Id. at 199-200. Thus the Biggers

A showup is a pre-trial, out-of-court identification
procedure in which a suspect is viewed by a witness or victim of
a crinme. A showup comonly occurs within a short tine after a
crime or under circunstances which would nmke a |ineup
i npracticabl e or inpossible.
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"totality of circunstances" test overlaps to a large extent with
the factors set forth in the Wade "independent origin" test.

147 Judges differ about whether to treat the Wde and

Biggers tests as functionally equivalent.' W conclude that
notwi thstanding the simlarity of the tw tests, they are not
functionally -equivalent, and the Biggers "certainty" factor
shoul d not be included in the Wade test.

148 The Wade and Biggers tests are derived from different
constitutional anendnents and are intended to achieve different
purposes. The \Wade test focuses on the Sixth Arendnent right to
counsel at post-indictnment |ineups and on the exclusionary renedy

for a constitutional violation of the Sixth Anendnent. The Wade

test is used to exclude evidence tainted by an unconstitutiona

' For opinions treating the tw tests as functionally
equi val ent, see, e.g., Solomon v. Snith, 645 F.2d 1179, 1188 (2™
Cr. 1981) ("The tests of 'independent origin' set forth in Wade
appear to be functionally identical to the reliability tests
articulated in Neil v. Biggers"); Gahamv. Solem 728 F.2d 1533,
1549 (8'" CGir. 1984) (McMITian, J., dissenting), cert. denied,
469 U. S. 842 (1984) ("concepts of 'purged taint' and 'independent
origin' have been blended into, and superseded by, the two-step
process of wei ghi ng reliability agai nst suggesti veness
articulated in Biggers"). The Wsconsin Judicial Benchbook lists
| evel of certainty as to identification as a factor. 1 Wsconsin
Judi ci al Handbook: Crimnal and Traffic CR14-4 (1992).

For opinions treating the two tests as distinct, see, e.g.
United States v. Batista Ferrer, 842 F. Supp. 40, 42 (D. Puerto
Rico 1994) (stating that Biggers relates to an accused's due
process rights, rather than the Sixth Amendnent right to
counsel); Wbster v. State, 474 A 2d 1305, 1316 (M. 1984)
(concluding that 1ndependent origin test and totality of
ci rcunst ances t est derive from distinct constitutiona
guarantees, call for different standards and are separate and
di stinct).

20
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i neup. Exclusion of derivative evidence is intended to deter
unl awful police conduct and preserve judicial integrity.

149 The inquiry in Biggers, on the other hand, evaluates
the reliability of a pre-trial identification when it is clained
that the pre-trial identification was nade under |npermssibly
suggestive circunstances. Biggers uses a witness's certainty at
a suggestive pre-trial identification procedure to neasure the

reliability of the witness's identification in that procedure.

Biggers is based on due process considerations, not on a Sixth
Amendnent viol ation or the Wing Sun exception to the fruit of the
poi sonous tree doctrine. Under Biggers, the "totality of the
circunstances" test is applied to determ ne whether a pre-tria
out-of-court identification was unreliable as a matter of |aw

50 The case at bar is a Wde case. The issue is not

whet her a witness's observation of a perpetrator of a crine or an
in-court identification of an accused was reliable. The issue is
whether a wtness's observation of a perpetrator of a crine
constitutes an independent source for that wtness's in-court
identification of an accused.

51 The primary concern in a Wwde case is whether an

unconsti tuti onal i neup tai nted a subsequent i n-court
i dentification. In a Wade case, the degree of certainty
displayed by a witness at an in-court identification is not
relevant in determning whether the in-court identification is
i ndependent of a tainted Iineup. As the Wade court stated,
"'II]t is a mtter of common experience that, once a w tness has

pi cked out the accused at the line-up, he is not likely to go
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back on his word later on, so that in practice the issue of
identity may (in the absence of other relevant evidence) for all
practical purposes be determned there and then, before the
trial.'" Wade, 388 U.S. at 229. *?

52 Considering all the wevidence, we hold that the
eyewi tness's in-court identification in the case at bar should be
suppressed because the State has not shown by clear and
convi ncing evidence that the eyewitness's in-court identification
of the defendant had an "independent origin," that is, that the
source of the in-court identification was the eyewtness's
observation of the robber during the robbery and was independent
of a lineup that violated the defendant's Sixth Anmendnent right
to counsel

53 Accordingly, we reverse that part of the decision of
the court of appeals admtting the in-court identification and
remand the cause to the circuit court for further proceedi ngs not
i nconsistent with this opinion.

By the Court.—JFhe decision of the court of appeals is

reversed in part, and the cause is renmanded.

2 The Wade Court quoted danville WIlliams & HA
Hanmel mann, ldentification Parades, Part |, [1963] Cim L. Rev.
479, 482.
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154 N. PATRI CK CROCKS, J. (D ssenting). | di ssent because
| conclude the State has net its burden of establishing, by clear
and convincing evidence, that the in-court identification is
based upon observations of the eyew tness independent of the
line-up identification. | further conclude that the certainty of
the eyewitness is an appropriate consideration when determ ning
whether the in-court identification is adm ssible under United

States v. Wade, 388 U.S. 218 (1967).

l.

155 M review of the record, in accordance with the factors
set forth in Wde, leads ne to conclude that the in-court
identification is based on the eyewitness's observations at the
time of the robbery, independent of the line-up identification.

156 The first Wade f act or consi ders the wtness's

opportunity to observe the perpetrator at the scene of the crine.

In this case, the robbery occurred in a well-lit environment, and
the eyew tness was wearing her eyeglasses at the tinme. The video
tape indicates that the eyewitness was within a few feet of and
directly facing the robber. The cash register was on the counter
directly between the eyewitness and the robber; therefore, the
eyewitness did not turn away from the robber to retrieve the
request ed change. In fact, at no tine did the eyewitness turn
away from the robber, even when she eventually backed away from
hi m There was nothing obstructing the eyewitness's view, and
the robber made no attenpt to conceal his face. The robber was

the only individual in the store at the tine of the robbery, and
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there is no wevidence that the eyewitness was otherw se
di stract ed.

157 Al though the confrontation |asted approxi mtely twenty
seconds, courts have concluded that simlar periods of tinme have
provi ded witnesses with a sufficient opportunity to observe. See

United States v. Goodnman, 797 F.2d 468, 470 (7th Gr. 1986)

(fifteen to twenty second observation); United States v. Jarrad,

754 F.2d 1451, 1455 (9th GCr. 1985) (three to four second
observation), cert. denied, 474 U S. 830 (1985); Governnent of

the Canal Zone v. Waldron, 574 F.2d 283, 285 (5th Cr. 1978)

(opportunity to view assailant twice, for two to three seconds on

each occasion); United States ex rel Phipps v. Follette, 428 F.2d

912, 916 (2nd Cr. 1970) (twenty to thirty second observation),
cert. denied, 400 U S. 908 (1970). Furthernore, the tinme period
is not the only elenment to consider in assessing whether the
witness had a sufficient opportunity to observe. Rat her, the
time period nust be considered within the context of the
addi tional circunstances surrounding the confrontation. Based on
the circunstances as they exist in this case, | conclude that the
eyew tness had a sufficient opportunity to observe the robber.

158 The second Wade factor considers any discrepancy

bet ween the eyewitness's pre-lineup description and the accused's
actual appearance. In this case, there is no significant
variance in the eyewitness's statenents, and there 1is no
di screpancy between her statenents and the defendant's actual

appear ance.
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159 The eyewitness initially stated the robber had
si deburns, but later testified she did not notice or did not know
if the robber had facial hair. The significance of this factor
is | essened when viewed in light of the circunstances. In the
video tape of the robbery, it is not apparent whether the robber
did or did not have facial hair. It is apparent, however, that
even if the robber had facial hair, it was neither vol um nous nor
| engt hy.

160 O ficer Wrtock's testinony denonstrates no significant
variance in the eyewtness's description of the robber's facia
hair either. Oficer Wrtock consistently indicated that the
eyewi tness did not tell him whether or not the robber had facial
hai r. There nmay be sone confusion because Ofice Wrtock's
initial testinony at the suppression hearing seem ngly indicated
that the eyewitness stated the robber did not have facial hair.

However, O ficer Wrtock later clarified his testinony:

the victimin this case, indicated that the

assailant did not have facial hair, correct . . . ?
A She did not say one way or the other.
Q In your report . . . it indicates the foll ow ng:

The assailant in this incident did not have any faci al
hair. Was that not told to you by the [eyew tness]?

A She did not say that to ne. That was ny personal
observation fromthe video tape.

Q And was it not, didn't you testify earlier today
that she informed you that there was no facial hair on
this [sic] assailant?

A When she gave ne a description of the party?

Q Yes.
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A She did not say that the party had or had not any
facial hair.

(R 19 at 4-5.) (enphasis supplied.) Furthernore, O ficer
Wrtock's failure to recall whether he directly asked the
eyewitness if the robber had facial hair provides no support for
the contention that there is any variance in her description.

61 There is also no significant wvariation in the
eyewi tness's statenents regarding the robber's height. The
eyewi tness testified that she described the robber as "at |east
six feet tall.” (R 18 at 11.) Oficer Wirtock testified that
the eyew tness descri bed the robber as "taller than her." (R 27
at  12.) These statenents vary sonewhat but are consistent
because the eyewitness is five feet tall. Thus, an individua
who is taller than five feet could also be at least six feet
tall. Furthernore, although the defendant's actual height is not
noted in the record, there is no evidence that the eyewitness's
statenents create a discrepancy with the defendant's actual
appear ance.

62 Just as there is no significant wvariance in the
description, there is no discrepancy between the description and
t he defendant's actual appearance. The majority finds conpelling
the testinony of the defendant's niece indicating the defendant
had a goatee and full nustache on or about the date of the
robbery, as well as Oficer Bell's testinony that the defendant
had facial hair approximately four days prior to the date of the

robbery. This testinony does not evince a discrepancy.
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163 The trial court nmade no findings of fact regarding the
def endant's actual appearance on the date of the robbery. Facia
hair is an easily nodifiable physical feature, and the defendant
may or may not have had facial hair on the date of the robbery.
The mpjority's conclusion that a discrepancy exists assunes as
true the defendant's niece's testinony that the defendant had
facial hair on or about the date of the robbery. This is an
i nproper assunption, as any issues surrounding inconsistent
W tness statenments inplicate considerations of credibility and

are issues to be resolved by the trier of fact. See Boyer .

State, 91 Ws. 2d 647, 672, 284 N.W2d 30 (1979); Kohl hoff v.

State, 85 Ws. 2d 148, 154, 270 N.W2d 63 (1978). Even assum ng
arguendo that the defendant's niece's statenents are true, it
does not create a discrepancy because the eyewitness did not
specifically state that the robber did not have facial hair.

164 The third Wade factor considers whether the w tness
identified any other individual prior to the |I|ine-up. The
eyewitness in this case has not identified anyone other than the
def endant as the robber.

165 The fourth Wade factor considers whether the w tness

identified the accused froma photo array prior to the |ine-up.
As the majority notes, in this case the fourth Wade factor is

closely related to the fifth Wade factor, which considers whet her

the wwtness failed to identify the accused prior to the in-court
i dentification. The eyewitness did fail to identify the

defendant from a photo array; however, the circuit court found
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the photo presented to the eyewtness was not a reasonable
resenbl ance of the defendant. (R 23 at 51.)

166 The sixth Wade factor considers the length of tine

between the date of the crinme and the date of the Iline-up
identification. | conclude the five-week period did not obscure
the eyewtness's recollection. Courts have held that even a two-
month | apse of tinme does not require suppression of an in-court
identification where the wtness does not identify an individua

other than the defendant in the interim See United States v.

Monks, 774 F.2d 945, 957 (9th Gr. 1985); United States .

Barron, 575 F.2d 752, 755 (9th G r. 1978). As previously noted,
the eyewitness in this case did not identify any individual other
than the defendant as the robber.

167 The seventh Wade factor considers the facts disclosed

relating to the conduct of the |ine-up. The |ine-up procedures
were not suggestive in this case. The defendant was the suspect,
and the defendant had facial hair at the tinme of the Iine-up.

The additional nen included in the line-up also had facial hair,
just as they were also the sane race and approximately the sane
size, height, and age as the defendant. It is reasonable that
individuals with physical features simlar to that of the
def endant wer e i ncl uded, SO t hat attention was not
i nappropriately drawn to the defendant, and such procedures were

not unduly suggestive. See Messer v. Roberts, 74 F.3d 1009, 1016

(10th Cir. 1996) ("nmen shown possessed sufficient simlarities in
size, coloration, height, conplexion, hair color, full nustaches,

sonmewhat recedi ng hairlines, dress and wei ght to pass
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constitutional nuster."). It is also not unduly suggestive that
all individuals in the line-up had facial hair, even though the

eyew tness's description did not include facial hair. See United

States v. Schoels, 685 F.2d 379, 385 (10th G r. 1982)(photo array

of seven black nmen, all with noticeable facial hair, not unduly
suggestive even though eyew tness described crimnal as clean-
shaven), cert. denied, 462 U S. 1134 (1983). In addition, after
reviewing the facts surrounding the Iline-up, the trial court
determned the line-up procedures were not unduly suggestive
(R 23 at 71.)

168 An anal ysis of the Wade factors under the circunstances

as they exist in this case leads ne to conclude that there is
clear and convincing evidence that the eyewitness's in-court
identification has an independent origin apart from the |ine-up
i dentification.
.

169 | also conclude that the certainty of a witness is a
proper factor to consider in determning whether the in-court
identification IS i ndependent of a tai nted ['ine-up

identification. The "independent basis" test in Wde and the

"totality of circunstances"” test in Neal v. Biggers, 409 U S. 188

(1972) are derived from different constitutional amendnents;
however, they are both premsed on concerns of accurate and
reliable witness identification.

170 The Biggers test Is derived from due process
considerations and is primarily based upon the need to avoid the

"'‘very substanti al i kel i hood of irreparable [eyew tness]
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msidentification."" Biggers, 409 U S. at 381 (quoting Simmobns
v. United States, 390 U. S. 377, 384 (1968)). Although the Wade

test is derived from the Sixth Amendnent right to counsel, the
Court's concern in Wde was simlarly that of "mstaken
identification" and protecting the accused from pre-tria
identification procedures replete with "innunerable dangers."”
Wade, 388 U S. at 228.

171 The Court's primary concern in Wade was not, as the

maj ority argues, deterring unlawful police conduct and preserving
judicial integrity. |In fact, the Wade Court noted that "[w] e do
not assune that these risks are the result of police procedures
intentionally designed to prejudice an accused. Rather we assune
t hey derive from the dangers i nher ent in eyew t ness
identification and the suggestibility inherent in the context of
the pretrial identification." Wde, 388 U.S. at 235.

172 In assessing eyewitness identification, "[i]t is the
reliability of identification evidence that primarily determ nes

its admssibility." Watkins v. Sowders, 449 U.S. 341, 347

(1981). Numerous state and federal courts have held that the
| evel of certainty is relevant to a witness's reliability. See

Manson v. Brathwaite, 432 U S. 98, 114 (1977); United States V.

Barron, 575 F.2d 752, 755 (9th Gr. 1978); State v. Figueroa, 665

A .2d 63, 73 (Conn. 1995); Shaw v. State, 846 S.W2d 482, 484

(Tex. C. App. 1993). Because the Wade and Bi ggers decisions are
both premi sed on concerns regarding the reliability of wtness
identification, the certainty factor considered in Biggers is

equally relevant in a Sixth Anendnent Wade anal ysi s.
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173 The witness's certainty is particularly rel evant where,
as here, it is expressed within the context of the observations
at the tinme of the crine. At the prelimnary hearing in this
case, the eyewitness identified the defendant during the
prosecution's examnation regarding the crine itself. W t hout
wai ver, the eyewitness positively identified the defendant as the
man who asked her for change, pointed the knife at her, and
robbed her. (R 18 at 6-7.) Even nore convincing was the
eyewi tness's testinony at the suppression hearing, wherein she
stated she was "positive" and "one hundred percent” certain that
the defendant was the arnmed robber. (R 19 at 25.) The
eyewi tness additionally testified at the suppression hearing that
she would be able to identify the defendant as the robber even if
she saw him on the street, irrespective of the |ine-up. (R 19
at 26.)

174 Undoubt edl vy, the majority would argue that the
eyewitness's certainty at the prelimnary hearing and the
suppression hearing was irreparably tainted by the I|ine-up
identification. Yet, "[t]his difficulty has not prevented courts
from finding sufficient certainty even when the evidence of
certainty comes from confrontations that took place after the

i nvocation of suggestive procedures.” United States ex rel Kosik

v. Napoli, 814 F.2d 1151, 1159 (7th GCr. 1987).

175 The mmjority enphasizes the wunreliable nature of
eyew tness identification; however, the Wade test is utilized to
remedy such concerns and conbat any inherent unreliability. | t

cannot be discounted that eyewitness identification is relevant
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and extrenely valuable to crimnal convictions. Therefore, such
identification evidence should not be hastily suppressed. As
Justice Black noted in reference to testinony given by a

crimnally accused at a suppression hearing:

The value of permtting the Government to use such
testinmony is, of course, so obvious that it is usually
| eft unstated, but it should not for that reason be
ignored. The standard of proof necessary to convict in
a crimnal case is high, and quite properly so, but for
this reason highly probative evidence . . . should not
lightly be held inadm ssible.

Sinmmons v. United States, 390 U. S. 377, 397 (1968) (Black, J.

di ssenting).

176 The |anguage of Wade indicates the factors enunerated
were proffered as a guideline -- not an all-inclusive |ist of
factors to be utilized to the exclusion of any other relevant
considerations. See Wade, 388 U S. at 241. The extent of the
W tness's certainty would not be dispositive in a Wade anal ysi s.
Rather, it would nerely be a factor to be considered in addition

to those outlined in Wade. See Biggers, 409 U S at 199.

77 1 conclude that a review of the record pursuant to
Wade provides clear and convincing evidence that the eyew tness's
i n-court identification IS i ndependent of t he ['ine-up
i dentification. The eyewitness had a sufficient opportunity to
observe the robber; there was no discrepancy between the
eyew tness's description and the defendant's actual appearance;
the eyewitness did not identify any other individual as the
robber other than the defendant; the time period between the

crime and the |l|ine-up did not obscure the eyewtness's

10
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recollection of the robber; the line-up procedures were not
undul y suggestive. | further conclude that the certainty of the
witness is a relevant and appropriate consideration when
determ ning whether there is an i ndependent basis for an in-court
i dentification.

178 For these reasons, | respectfully dissent.

179 1 am authorized to state that Justice DONALD W

STEI NMETZ and Justice JON P. WLCOX join this dissent.
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